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RESOURCE MANAGEMENT ACT – VERSION 22

The Resource Legislation Amendment 
Act 2017 came into force on 18 April 
2017. It introduces further changes to 
the Resource Management Act 1991 
(“RMA”) and makes amendments to the 
Reserves Act 1977, the Public Works Act 
1981, the Conservation Act 1987, and 
the Exclusive Economic Zone and 
Continental Shelf (Environmental Effects) 
Act 2012. Many changes came into effect 
on 19 April 2017, other changes will 
have effect from October 2017 and from 
18 April 2022.

The key changes to the RMA relate to:
• national (central government) 

direction
• plan-making
• consenting

Other changes to the RMA relate to:
• courts
• process changes
• minor/technical amendments

One process change introduces 
procedural principles for decision-making, 
which means these principles require 
customer-focused decision-making. 
Therefore, anyone exercising a power or 
function under the RMA must take all 
practicable steps to use processes that 
are timely, efficient, consistent, cost-
effective, and proportionate.

And, whether the changes will have an 
effect on the cost and time of consenting 
in New Zealand will largely depend on 
how councils implement the changes. The 
reduction in public participation through 
reduced notification and appeal rights 
will negatively affect would-be submitters 
and applicants to differing degrees. But, it 
represents a significant shift away from 
the concept of open public participation, 
which has previously underwritten the 
RMA.

Here is a summary of other key changes:
National direction
In addition to national policy statements, 
New Zealand coastal policy statements, 
and national environmental standards, 
the RMA now makes provision for 
national planning standards (“NPS”). NPS 
are intended to form a standardised 
national framework for district and 
regional plans and policy statements. It is 
expected the first set of NPS will be 
developed and approved by 2019. 

Further, the new powers to make 
regulations are intended to reduce 
duplication between Acts by removing or 
prohibiting rules that needlessly duplicate 
or overlap with the provisions of another 
Act (excluding provisions dealing with 
genetically modified organisms). These 
regulations may, for example, relate to 
matters covered by the Building Act 2004. 
These changes have immediate effect.
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Plan-making
Two new plan-making processes have been introduced: 
“streamlined” and “collaborative”. Limited notification of 
plan changes may be used when full public notification 
would be disproportionate to and inefficient in the 
circumstances. One of the effects of these changes is to 
reduce the scope of public participation and associated 
appeal rights. These changes have immediate effect.

From 18 April 2022, councils will no longer be able to 
require financial contributions. This means that the costs 
of servicing new growth should be met through 
development contributions under the Local Government 
Act 2002. Alternatively, consent conditions may require 
the construction of infrastructure directly related to the 
proposed development.

Consenting
Most of the changes to consenting will not have effect 
until 18 October 2017. They introduce a series of new 
concepts that are relevant to residential subdivision and 
development. One of the effects of these changes is to 
reduce the scope of public participation and associated 
appeal rights.

Councils must except “boundary activities” from needing 
resource consent if the relevant neighbour provides 
written approval. Boundary activities will include things 
like yard setbacks, height in relation to boundaries and 
fences. Although, it will not include site coverage or 
maximum height.

Resource consent may not be required for marginal or 
temporary rule breaches where the effect of the breach 
cannot be discerned from those of permitted activities. 
An applicant may apply for an exemption, and if the 
council grants an exemption, the applicant will receive a 
written notice deeming the proposed activity is 

permitted. That written notice, though, will lapse if the 
applicant does not give effect to it within five years.

A new “fast track” process for controlled activities will 
apply to district consents. Fast track applications must be 
processed within ten working days if non-notified. An 
application will cease to be fast track if it is notified, a 
hearing is necessary, or the applicant opts out.

New four-step processes for determining public and 
limited notification have been introduced. These 
processes remove councils’ general discretion to publicly 
notify applications and to preclude notification of some 
applications for subdivision and residential activities. 
One desired outcome from removing some of these 
applications from the usual notification tests is to speed 
up the delivery of housing.

Subdivision consents may be refused or have conditions 
imposed to manage risks from natural hazards. While 
this has always been the case, the definition of natural 
hazards has been widened and now includes, but is not 
limited to, earthquake, tsunami, erosion, volcanic and 
geothermal activity, landslip, subsidence, sedimentation, 
wind, drought, fire, or flooding. Otherwise, the scope for 
imposing conditions has been reduced.

Courts
Unless the activities and consents include non-complying 
activities, neither submitters nor applicants will be able 
to appeal decisions relating to boundary activities, 
subdivision consents, or residential activities. Submitters 
will be limited to appealing on points raised in their 
submissions. The effect of these changes is to make the 
council’s decision the final decision on certain types of 
application (subject to judicial review). These changes 
will have effect from 18 October 2017.   /
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Vicki Toan | Partner 
Resource Management & Unit Titles
For more information contact Vicki Toan at 
vicki.toan@glaister.co.nz
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What is vendor due diligence?
It captures a range of things; such as, making sure that 
you, the business vendor, have your house in order (to 
use a well-known expression), organising information 
buyers are likely to want to see, and preparing a full due 
diligence report for the potential buyers.

Why do it?
It allows you to address issues that would or could have 
value implications prior to making information available 
to purchasers.

It enables you to anticipate, gather, and present 
information to purchasers in a way that makes a strong 
and accurate case for your business. By the way, buyers 
usually want to see all material information about your 
business.

It enables you to make an informed decision about your 
exposure under warranties that you must give to the 
purchaser. You will, therefore, be in a better position 
negotiating these.

How do you go about it?
You are the person who knows the most about your 
business. But regardless how many times you have sold a 
business, if at all, we can assist you.We can provide you 
with a checklist of the type of information buyers will 
want to see, and we can guide you through the process. 

We can also review and report on the more legal 
aspects, such as:
• company structure and compliance with the 

Companies Act requirements (if relevant)
• material contracts
• compliance with legislation (such as, health and 

safety, consumer protection, employment, 
property, resource management, securities, etc.)

• litigation and disputes; and
• insurance.

And, we can work with your accountant and tax adviser 
to co-ordinate the financial and tax aspects.   /

THINKING OF SELLING YOUR BUSINESS?

VENDOR DUE DILIGENCE WILL HELP YOU MAXIMISE THE PRICE

Sarah Davis | Partner 
Corporate & Commercial
For more information contact 
Sarah Davis at 
sarah.davis@glaister.co.nz
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In April 2017, the Government announced they will publically consult on the proposed 
changes to temporary migration. They will consult on the essential skills work visa and 
skilled migrant category resident visa. The changes, which will be implemented in 
August 2017, will affect the ability of migrants to migrate to New Zealand on a 
temporary and permanent basis.

The Minister of Immigration has recently announced a raft of changes to be made to 
New Zealand’s immigration policy. The changes are aimed to better manage the number 
of migrants and to better attract migrants who bring the most economic benefits to New 
Zealand.

Some of the changes announced include:

• the introduction of remuneration bands: these are to determine the skill level of 
an Essential Skills visa holder and a Skilled Migrant Category applicant

• the introduction of a maximum duration of three years: this applies to lower-
skilled and lower-paid Essential Skills visa holders, and prevents reapplication until 
a minimum stand down period is satisfied

• the alignment of the ability of Essential Skills visa holders: this brings their 
children and partners to New Zealand with the new skill levels; and

• the exploration of which occupations have a seasonal nature: this ensures that 
the length of the visa aligns with peak labour demand.

The proposed changes are designed to ensure that any:
• vacancies are first offered to New Zealand residents and citizens; and 
• migrant labour is only used to fill vacancies in areas with genuine labour and skill 

shortages. 

Further, theses changes will increase the employment opportunities for New Zealanders 
because job opportunities will be offered to New Zealanders on a prioritised basis. New 
Zealand benefits from the improving-skill level of migrants who apply.

The introduction of remuneration levels and distinction between lower skilled 
occupations and higher skilled occupations will also mean migrants will have a more 
realistic expectation of being able to migrant to New Zealand on a permanent basis.    /
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An employer and employee are entitled to enter into an 
employment agreement that provides for a trial period 
of up to 90 days (Section 67A of the Employment 
Relations Act). The trial period provision must be 
written into the employment agreement. And, that 
agreement must clearly state when the period 
commences and when it expires. Further, the employer 
and employee must sign the agreement before the 
employee commences their employment.

When the employee’s employment is terminated during 
the trial period, an employee may not bring a personal 
grievance or legal proceedings in respect of their 
dismissal.

Recently, the Employment Relations Authority 
(“Authority”) has been giving some attention to the 
practical application of giving notice of termination 
during a trial period. What the Authority sees as 
essential is that the notice of termination is given before 
the trial period expires. Do that and the employer will be 
able to avail themselves of the protections offered under 
the Act. 

A second issue the Authority has considered is whether 
an employer can make a payment instead of giving 
notice. The Authority considered whether a provision in 
an employment agreement that required the employer 
to give “one week’s written notice or payment instead of 

notice” was valid. The Authority also considered whether 
relying on this clause satisfied the requirements of 
Section 676B of the Employment Relations Act 
(Hutchinson v Canon New Zealand Ltd). In doing so, the 
Authority referred to previous comments by the Chief 
Judge who had stated the statute does not provide an 
alternative in the form of payment of money instead of 
notice. The Chief Judge added that there was a need for 
trial periods to be interpreted very strictly. Accordingly, it 
was held that the employer needs to give notice and not 
payment instead.

However, in a more recent case (Ioan v Scott Technology 
NZ Limited t/a Rocklabs), the Authority again considered 
whether payment instead of notice fulfilled the 
employer’s obligations under the Act. In this case, the 
trial period clause did not specify the notice to be given. 
So, the Authority reached a different conclusion: it found 
that payment instead was sufficient. 

As a result, there are currently two conflicting decisions 
by the Authority, which we hope will be resolved by the 
Employment Court shortly. In the meantime, having two 
conflicting decisions reinforces the difficulties with 
applying trial periods. We recommend you seek legal 
advice before you act to your potential detriment.   /

EMPLOYMENT TRIAL PERIODS:  
TERMINATION ON NOTICE OR PAYMENT IN LIEU

Brett Vautier | Partner
Litigation & Dispute Resolution, Employment
For more information, 
contact Brett Vautier at  
brett.vautier@glaister.co.nz
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Caroline Eric | Associate
Litigation & Dispute Resolution
For more information contact Caroline Eric at 
caroline.eric@glaister.co.nz

In relation to hidden or underlying defects, the 
obligations of Real Estate licensees are set out in Rule 
10.7 of the Real Estate Agents Act (Professional Conduct 
and Client Care) Rules 2012 (“Rule(s)”).  

Rule 10.7 states: 

A licensee is not required to discover hidden or 
underlying defects in land but must disclose known 
defects to a customer. Where it would appear likely to a 
reasonably competent licensee that land may be subject 
to hidden or underlying defects, a licensee must either:

(a) obtain confirmation from the client, supported by 
evidence or expert advice, that the land in 
question is not subject to defect; or 

(b) ensure that a customer is informed of any 
significant potential risk so that the customer can 
seek expert advice if the customer so chooses.  

The Rules do not include a definition for “hidden or 
underlying defect.” A wide range of matters could be be 
a defect, including moisture ingress or other damage to 
the property, unpermitted works at the property, and 
proposed developments that would impact on the 
property. 

The application of Rule 10.7 in relation to “known 
defects” is clear. But, it is less clear in relation to “hidden 
or underlying defects”. Although, the recent decision of 
the Real Estate Agents Disciplinary Tribunal in Yong-
Mewburn v REAA [2016] NZREADT 62 has provided some 
guidance on this point. 

The Tribunal stated in Yong-Mewburn that Rule 10.7 is 
only engaged when the circumstances are such that it 
should appear likely [emphasis added] that the property 
may be subject to a “hidden or underlying defects.” The 
term “likely” requires the licensee to consider whether it 
is more likely than not that the property may be subject 
to a “hidden or underlying defect.” (The “more likely 
than not” being the standard of proof in civil 
proceedings.) “Likely” does not refer to a mere possibility 
such as a rumour of drug use at a property as was the 
case in the Yong-Mewburn decision. “Likely” refers to a 
significant potential risk. This interpretation was 
consistent with the requirement in Rule 10.7 (b): the 
licensee must ensure that the customer is informed of 
any “significant potential risk”.  

Whether there is a likelihood of a hidden or underlying 
defect with a property will not be determined based on 
the views of the individual licensee concerned 
(subjective basis) but rather based on the views of a 
reasonably competent licensee (objective basis). That 
means, the requirements of Rule 10.7 must be complied 
with if a reasonably competent licensee would consider 
it more likely than not that a property may be subject to 
hidden or underlying defects. And to satisfy the 
requirements, the licensee must obtain confirmation 
that the land is not subject to defect or must ensure that 
the customer is informed of the potential risk.   /

WHAT ARE REAL ESTATE AGENTS’ OBLIGATIONS IN RELATION TO HIDDEN 

OR UNDERLYING DEFECTS WITH A PROPERTY? 
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CONSIDERING MOVING TO A RETIREMENT VILLAGE?

There are many villages and each offers different 
benefits; however, the Retirement Villages Act 2003 
governs all of them. This Act was introduced to ensure 
that residents of villages were protected. It includes a 
requirement that any person must obtain legal advice 
before signing an occupation right agreement (ORA). 
Residents are then aware of what they are signing. 

The ORA is the document that governs your occupation 
of your village unit. The ORA contains all the necessary 
rules and regulations in relation to your retirement 
home. But, it is a different from owning a home: rather 
than buying the unit, you are buying the right to live in it 
and to use the facilities at the village. 

Before you move into the retirement village, you will 
need to sell your home, and we are able to assist you 
with all legal work. You would list your home it as you 
would normally do with a real estate agent, but make 
the ORA conditional on you selling your home. That will 
mean you don’t need to find finance while you wait for 
your home to be sold. 

Normally, retirement villages require you to have 
enduring powers of attorney. These powers appoint 
someone (of your choice) to deal with your personal 
care, your welfare, and your property. These documents 
go with your will, which should be updated. 

This firm is highly regarded for its legal expertise; 
particularly so, when setting up and maintaining trusts. 
Making a move into a retirement village might also be 
time to consider protecting your assets with a trust, 
which you can discuss with us. Of course if the home you 

are selling is already owned by a trust, we are well 
qualified to answer any of your queries about how your 
move would affect that trust. 

In acting for you, we can undertake:

• reviewing your ORA and making sure you 
understand what its terms mean for you

• taking care of all legal matters relating to your 
move into the village

• attending to all the legal matters relating to the 
selling of your home; for example, changing the 
legal title to the purchaser, discharging any 
mortgage

• drafting enduring powers of attorney 
• drafting any changes to your will; and
• answering any questions you have about trusts, 

and if you already have one, explaining how your 
move into the village might affect that trust. 

If you would like to discuss any of the aspects of your 
move into a village with us further, we would welcome 
your call.    /

Wayne Pearson | Consultant
Trusts, Estates & Asset 
Protection
For more information,  
contact Wayne Pearson at
wayne.pearson@glaister.co.nz

For many clients, there comes a time when they begin to consider whether moving into a retirement village is right 
for them. The decision is never easy and requires consideration of many different factors. One of those factors is 
the formal legal process, and for some, that process can be daunting.  
This is when we can help: to ease that burden. 
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GOING TO COURT CHECKLIST

The prospect of appearing in or even 
attending court proceedings will fill 
most people with a sense of dread. 
Court proceedings present a number of 
unknowns. And to most people, a 
courtroom does not seem to be an 
inviting or friendly environment.

While the participants in a court process 
may appear to be aloof and unfriendly, 
these people are aware of the stress and 
anxiety that a person may feel when 
coming to court.  These people will 
answer questions and provide help.

The courtroom is used for several types 
of cases. Therefore, depending on the 
nature of the case or the stage of the 
proceedings, the courtroom and the 
people in it can look quite different. For 
instance, if the court is set up for a 
criminal case, there may be a jury, a full 
press box, an accused person near the 
back of the court, several lawyers, the 
Judge, a registrar, and members of the 
New Zealand Police. However, a 
commercial case in the early stages of its 
court process will be handled in what is 
called a list. In that case, there is no jury 
or police. Also, during one day, several 
cases will be heard one after another. 
Those cases usually involve different 
lawyers who enter and leave the 
courtroom as their cases are called and 
dealt with.

Accordingly, how you prepare for court 
will depend on the type of case and your 
reason for attending. Below is a checklist 
of key things you can do to prepare if you 
are attending court as a client in a civil 
(that is, a non-criminal) case:

1. If you are the client, travel to court 
with your lawyer. It is the best way to 
appear, and feel, as if you know what 
you are doing, and to avoid becoming 
lost or anxious. The courtroom is one 
of your lawyer’s places of work.

2. If you are to appear in court as a 
witness in your own case, ask your 
lawyer questions about when you will 
be asked to appear, and who will 
speak to you and when. 

3. Check whether the case is to be 
heard in the District Court, High 
Court, or Family Court (or indeed the 
Court of Appeal or Supreme Court) as 
these courts may be in different 
places.

4. Dress tidily. Judges have been known 
to refuse entry into their court 
because of what a person is wearing. 
Wear a suit or equivalent if possible.

5. Turn your mobile phone to silent. 
Mobile phones may not be used in 
court, and the Judge will become 
annoyed if they hear a phone ring.

6. Do not take photographs. 
7. Be respectful. The Judge will demand 

respect from people when they are in 
their courtroom. The courtroom is a 
solemn place; so, the judge will not 
tolerate loud conversations, 
rudeness, foul language, or poor 
behaviour.

8. Call your lawyer the day before to ask 
any questions about the appearance; 
such as, the time your case is to be 
heard and which courtroom will be 
used. (There are several courtrooms 
at one place.)

9. Be prepared to wait or stay for longer 
than you planned. The process of 
administering justice is not straight 
forward and hiccups do occur.  
So, bring a book!   /

Hayley McKee | 
Senior Associate 
Litigation & Dispute 
Resolution 
For more information 
contact Hayley 
McKee at  
hayley.mckee@
glaister.co.nz


