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GLAISTER ENNOR LAUNCHES EXPANDED  
CORPORATE TEAM
   

Jack Porus | Partner

Mike Roberton | Partner 

Mark Hopkinson | Partner

Irini Buchanan-Sigalas |  
Associate 

Sarah Davis | Partner

Jonny Stuchbery | Solicitor

The newly expanded corporate/commercial team at Glaister Ennor looks set to make 
waves.  Jack Porus, Mark Hopkinson and Sarah Davis have now been joined by Mike 
Roberton, formerly of Macky Roberton.  The expanded team now has the critical mass 
to take on larger transactions and provide a seamless service, whilst maintaining the 
down to earth pragmatic advice for which Glaister Ennor is renowned.  

The team has extensive experience in a broad range of transactional and advisory work 
including mergers and acquisitions, banking and finance, capital markets, venture/angel 
capital raisings, joint ventures, technology transactions, financial markets compliance, 
commercial contracts of all types and corporate governance.  The partners are assisted by 
two associates, junior solicitors and a legal executive.  

Between them, the team have worked in a number of jurisdictions (both Mike and Sarah 
spent extended periods of time at magic circle/top tear global firms in London).  This 
enables the team to advise on cross border transactions effectively and efficiently, an ever 
increasing requirement in today’s global marketplace.   /

Please contact us today to discuss how we can add value to your business.
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BUILDING OWNERS AND OCCUPIERS - 
ASBESTOS MANAGEMENT OBLIGATIONS

The Health and Safety at Work (Asbestos) 
Regulations 2016 were introduced to try 
and protect as many people as possible 
from exposure to asbestos fibres in the 
workplace. While these Regulations include 
a number of obligations that took effect 
immediately, the obligation to prepare and 
review an asbestos management plan 
comes into force on 4 April 2018.

Currently, building owners or occupiers who 
manage or control a workplace must ensure 
that asbestos or asbestos-containing materials 
are identified at the workplace. Often, both 
the building owner and the occupier will be 
considered to have “management or control of 
a workplace”, and therefore they have 
overlapping duties under the Regulations. In 
this scenario, the Health and Safety at Work 
Act 2015 requires both parties to consult, 
co-operate, and co-ordinate their activities to 
ensure there are no gaps in protection. The 
parties should discuss the overlapping duties. 
Or, the parties should include the duties as 
part of the lease negotiations; duties such as 
allocating where the costs will lie, and 
allocating who will have the management 
responsibilities. But, the parties cannot, of 
course, divest any responsibilities. 

Building owners and occupiers are currently 
obliged to conduct an asbestos survey of all 
buildings in their workplace. When asbestos is 
found, the building owner and occupier must 
keep a record of the location and condition of 
the asbestos, update their risk register 
indicating the presence and location of 
asbestos or asbestos containing materials. 
Worksafe have guidelines (which are available 
on their website) for undertaking this survey.

If a building owner or occupier reasonably 
believes that asbestos is not present in the 
workplace, then they are not required to 
perform an asbestos survey. However, we 
suggest it’s sensible to have records about how 
that conclusion was reached, including any 
evidence (invoices, reports, etc.) confirming 

that all asbestos (if any) has been previously 
removed. If in doubt, we recommend 
undertaking the asbestos survey regardless.
From 4 April 2018, building owners or occupiers 
who manage or control a workplace and who 
have identified the presence or likely presence 
of asbestos or asbestos containing materials in 
the workplace must now also prepare and 
review an “asbestos management plan” as 
defined by regulation 13.

An asbestos management plan is a written 
plan, which must contain information about:
(a) the identification of asbestos or asbestos 

containing material
(b) the decisions, including reasons, on how 

the risk arising from the asbestos is to be 
managed

(c) the procedures for detailing incidents or 
emergencies involving asbestos or 
asbestos containing material in the 
workplace; and

(d) the workers who carry out work involving 
asbestos, including:

 • information and training that will be 
provided

 • roles and responsibilities; and
 • any health monitoring. 

Guidelines for how to prepare an asbestos 
management plan are also available on the 
Worksafe website.

A building owner or occupier must ensure 
that the asbestos management plan is kept 
up-to-date, and a copy is readily accessible 
for other workers and other people of 
businesses accessing the building. In addition, 
the management plan needs to be reviewed 
where there is a review of a control measure, 
where asbestos is removed or disturbed, 
where the plan is inadequate, where a 
workers’ representative requests this, or 
where five years have passed since the plan 
was prepared or last reviewed.  
There are fines upwards of $6,000 for 
individuals, and $30,000 for companies and 
other corporates for not complying.  /

Due to its strength, 
durability, and 

resistance to fire and 
water, asbestos was 

widely used in building 
products up until the 

1990s. However, 
Worksafe now reports 
asbestos as being New 
Zealand’s number one 
killer in the workplace 

and believe around 170 
people die each year 

from asbestos-related 
diseases.

Sarah Davis | Partner 
Corporate & Commercial

For more information 
contact Sarah Davis at 

sarah.davis@glaister.co.nz

Nicola Harrison | 
Senior Associate 

Property
Corporate & Commercial

For more information 
contact Nicola Harrison at 

nicola.harrison@glaister.co.nz
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As a result, there is greater demand for other first mortgage 
and mezzanine finance. Demand is now exceeding the local 
supply. Non-bank lenders can pick and choose their deals, 
leaving a number of good opportunities still looking for 
funds.  

The difficulty of finding funds in New Zealand has meant 
that developers have started looking offshore, primarily to 
Australia. Recent deals we have worked on have involved 
Australian mezzanine funders. There is increasing interest 
from Australian funders to lend against New Zealand 
assets.  But note: their credit approval, lending terms, and 
documentation are slightly different. A big factor is also the 
borrower is being asked to pick up the cost of foreign 
exchange hedging or losses.

We have also seen a healthy demand for funding from the 
wholesale lending vehicles that we established and act for. 
There still seems to be plenty of good lending opportunities 
out there. So, we encourage those looking for commercial 
property funding to give us a call.

Recently, these symptoms have spilled over into the 
consumer lending space. In this market, there are very few 
surviving finance companies with sufficient funds to lend. 
As such, there is real opportunity for new consumer lending 
businesses. Contrary to pre-Global Financial Crisis 
experience, these new businesses tend to be privately 
funded. Plus, the public debenture model has almost 
disappeared given the level of Reserve Bank supervision. 
We have experienced a high degree of enquiry from 
investment clients interested in these opportunities.   /

For any enquiries, including discussing these  
lending opportunities, please call Mark Hopkinson  
at +64 9 356 8242 or  
email mark.hopkinson@glaister.co.nz.

FILLING THE FUNDING GAP

We are seeing the effects of major trading banks pulling back from financing the property development sector. This 
change is occurring for various reasons. International banking covenants need to be observed. The level of exposure 
to this sector, which may have peaked, is also a factor.  

Mark Hopkinson | Partner 
Corporate & Commercial
For more information 
contact Mark Hopkinson at 
mark.hopkinson@glaister.co.nz



---   4   ---

  

There are two ways that this may be done. The first is 
pursuant to section 70 of the Land Transfer Act 1952, which 
sets out the circumstances where the Registrar-General of 
Land may remove a redundant or expired easement from 
the Land Register. The basis for removals that the Registrar-
General of Land can consider include an effluxion of time, 
an extinguishment upon the happening of a specified 
event, an application based on a merger (where the same 
person owns the titles that have the benefit and burden of 
the easement), or a redundancy where the dominant land 
or part of it becomes separated from the servient land 
usually due to subdivisions. The process to gain a removal 
often takes about two months, and it involves notice to all 
affected parties. It is important to be careful with timing, 
because when you process an application, the edealing will 
put a pause on all affected titles while it is being processed. 
You do not want to hold up other edealings, which may be 
of importance.

Land Information New Zealand do not have any significant 
discretion when using their powers under the Land Transfer 
Act; so, where you have an easement or land covenant that 
is not clearly and absolutely defunct, then we need to 
utilise the Property Law Act 2007. Section 317 of the 
Property Law Act allows the court to make orders to modify 
or extinguish wholly or in part easements or land covenants. 
They will make the orders if we can satisfy the court that it 
ought to be changed or removed because of circumstances; 
such as, changes in the nature or use of the land, changes 
to the zoning, changes to the character of the 
neighbourhood, or any other circumstance the courts 
consider relevant. There are other arguments to be made 

too; such as, where the easement or covenant would 
impede the use of the burdened land in a way not 
contemplated at the outset, where everyone affected 
consents, or where the change or removal requested would 
not substantially injure any of the persons it was supposed 
to benefit. Therefore, there are many factors that lend 
credence to the argument that an easement or land 
covenant should be removed.

The section 317 applications are comparatively simpler 
than most court applications. The best-case scenario is that 
they proceed on an undefended basis, they are determined 
on the papers and without a hearing, they proceed by way 
of originating application, and they may even, in some 
circumstances, be done on a without-notice basis. In such 
circumstances, this can be about an eight-week process, 
costing as little as $12,000 to $15,000 plus GST and 
disbursements. Of course, it depends on the nature of the 
easements, covenants, land, people, and circumstances. It 
will be more expensive and time consuming if you need to 
serve notice on the dominant tenements and if anyone 
takes issue and tries to object to your application. However, 
many of these old land covenant or redundant easements 
are ripe for removal applications.

In our view if you are in the master planning phase or are 
land banking, removal of redundant interests on your title 
is an excellent way to add value and reduce downstream 
costs.  /

If you would like further information, please contact Nicola 
Harrison at nicola.harrison@glaister.co.nz.

LAND DEVELOPMENT - REMOVAL OF REDUNDANT INTERESTS

A hot topic, at the moment, in land development is the creation of affordable housing. Affordable housing is a goal that 
many seek to achieve through cheaper construction methods, cheaper sales methods, and increasing the speed and 
efficiency of the build itself. But at the outset of a development even as early as the master planning phase, the removal 
of redundant easements and land covenants on the title can have a significant downstream effect in terms of lessening 
costs and time. If you have a land covenant registered on your title, the surveyor has to read it, the developer needs to 
be told about it, the lawyer has to read it, the sales agent needs to know about it, potentially mortgagees may need to 
be informed, and the end purchasers need to be advised of it by their conveyancing practitioners. Taking redundant 
land covenants off the title at the outset creates significant time and cost efficiencies.

Nicola Harrison | Senior Associate 
Property, Corporate & Commercial
For more information contact 
Nicola Harrison at 
nicola.harrison@glaister.co.nz



  

I’ve heard I should set up a trust to protect the assets I 
leave behind for my children but I don’t think I need one 
right now as I don’t have any concerns – what could I do? 

While having a trust is important for asset protection, tax 
efficiency, and estate and succession planning purposes, 
not everyone actually needs a trust immediately despite 
what you might hear on the golf course. 

We have found that a significant number of trusts have 
been formed for people who do not really need them and 
who ask years later why they even have such a structure in 
place. These are people who generally do not have or are 
unlikely to have any creditor protection issues or any major 
relationship property concerns. And more often than not, 
they do not have a significant asset base outside the family 
home. 

Notwithstanding that it might not seem necessary to 
establish a trust for yourself in your senior years, it’s often 
an important consideration to think of your children and 
later generations and how they might deal with any legacy 
they are lucky enough to eventually inherit. 

If you do not have a family trust, then your Will would 
generally provide for your partner to inherit your estate and 
then your children in equal shares. However, leaving your 
estate to your children on a personal basis might not be the 
most prudent or appropriate manner having regard to the 
much wider range of issues which affect families today than 
those which might have applied to previous generations. 
Your children may be in business themselves, or they may 
have fragile marriages or relationships, or they are living 
overseas, or they have other personal circumstances which 
suggest that it might be more desirable for them to hold 
assets in a trust rather than inheriting personally. 

To this end, we suggest that rather than your Will providing 
for your estate to be left to your children personally in equal 
shares, you consider reviewing your Will and pass the assets 
to a trust already established for each child. Each trust 
would inherit the respective child’s share that they would 
have taken personally. These trusts, although formed and in 
place now, would not be ‘activated’ until you pass away. 
By adopting this course of action, your children will be able 
to make their own decisions knowing that their inheritance 
is protected in a vehicle, which can also provide those 
advantages that come with a trust, and that are more 
relevant to younger people and the issues they face at their 
time of life. 

There are many reasons as to why a trust might be right for 
your children; even if, it’s not right for you during your 
lifetime. It is well worth exploring those potential needs 
with your family. 

Establishing an inheritance trust for each of your children 
will give them the choice as to how they deal with their 
inheritance where such a choice is restricted if they inherit 
in their personal names. Even if your sole asset is the family 
home, in any market it is an extremely valuable asset, and 
it will provide a significant legacy for your children. It is 
never an unwise decision to consider whether you should 
take steps to protect it.  /

If you would like further information, please contact  
Wayne Pearson at wayne.pearson@glaister.co.nz.

YOUR TRUST QUESTIONS ANSWERED

Wayne Pearson | Consultant 
Trusts, Estates & Asset Protection
For more information contact  
Wayne Pearson at  
wayne.pearson@glaister.co.nz
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FirstHome

FirstHome is a programme run by Housing New Zealand. 
They select a range of affordable properties from 
throughout New Zealand; particularly where changing 
demand has resulted in an over-supply of some types of 
houses. Housing New Zealand make those houses available 
for sale to eligible first home buyers. If you meet the 
criteria, you are eligible to receive a grant of up to 10% of 
the purchase price to a maximum of $20,000. So, to 
qualify you need:
• to be 18 years or older
• to be a New Zealand citizen or permanent resident 

currently residing in New Zealand
• to be a first-time home buyer and currently not 

owning any other property or land
• to plan to live in the house for at least three years 

and not to purchase it for investment or rental 
purposes

• to have never received a FirstHome grant
• to have earned a gross annual income of $85,000.00 

or less in the last 12 months for one applicant, or a 
combined gross annual income of $130,000.00 or 
less in the last 12 months for two or more 
applicants; and

• to be pre-approved by a lender; therefore, you will 
need to have a valid pre-approval letter or 
certificate from a lender who states the maximum 
amount that you can borrow.

Previous home owners may still be eligible if they meet all 
other qualifying criteria and their combined realisable 
assets (a defined term that refers to tight assessment 
requirements) do not add up to more than $80,000. 
Essentially, Housing New Zealand assesses if you are 
financially in the same position as a first home buyer.

Axis Series Homes

Axis Series Homes is a programme also for first home 
buyers or those in the same financial position as First 
Home buyers. It’s a product and policy developed by HLC 
(2017) Limited, who is responsible for the well known 
Hobsonville Point development, amongst other significant 
land developments.  These homes are sold at specific 
price points ranging between $450,000.00 and 
$650,000.00, and 20% of the homes built at Hobsonville 
Point need to be sold within that range. 

Find further detail at axisseries.co.nz. However, the 
eligibility criteria are similar to FirstHome, except that the 
live in requirement is two years, rather than three. And, 
approved applications go into a ballot because these 
homes are in high demand.

KiwiSaver Home Start Grant

If you have contributed to KiwiSaver for three years, you 
may be entitled to the Home Start Grant. The grant ranges 
from between $3,000.00 to $5,000.00 and can be put 
towards paying for a first home. After you buy your first 
home, you have to live in it for a minimum of six months 
from the settlement date or the date the Code Compliance 
Certificate is issued for the property. You can combine 
individual Home Start Grants (there are caps of course) 
and you can receive the subsidy only once. In Auckland, 
the eligibility criteria include a house price cap for 
$600,000.00 on existing older properties, $650,000.00 on 
newer properties, and the income caps are the same as 
for the FirstHome and Axis Series criteria. Again, while the 
subsidy is aimed at first home buyers, those applicants 
who are demonstrably in the same financial position as 
first home buyers may also qualify.

HOME BUYER ASSISTANCE

Helping first home buyers, especially in the Auckland 
marketplace, has been a topic of much discussion in 

2017. While there are price pressure points, economic 
and lending hurdles to be overcome, there are several 
products and subsidies available to first home buyers, 

who can use the products and subsidies in conjunction 
with each other. The products and subsidies will help 

first home buyers onto the property ladder.
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KiwiSaver First Home Withdrawal

This is a relatively well known way to help home buyers 
acquire a property. As with the KiwiSaver Home Start 
grant, you need to be a member of KiwiSaver for at least 
three years before you can make a withdrawal, and you 
must intend to live at the property. It is not available for 
an investment property. Changes to the KiwiSaver 
legislation mean that persons who have previously owned 
property, but no longer do, may also be eligible to utilise 
their KiwiSaver savings towards the purchase of a property.

Welcome Home Loans

A Welcome Home Loan is designed for first home buyers 
who can afford to make the payments on a home loan, but 
have trouble saving for a large deposit, and who need 
assistance where banks are requiring LVRs (loan to value 
rations) of 80% or less. With a Welcome Home Loan, you 
only need a 10% deposit rather than 20% as often required 
by most large trading banks. Because, the 10% can be 
treated by those participating banks as an equity top-up. 
The criteria, including income and house price caps, are 
similar to the other schemes, and applications still need to 
meet the specific lending criteria of their chosen bank. 
Three or more borrowers can join up to purchase a home, 

and your deposit can be gifted by a relative. (Where gifts 
are proposed, we recommend you take advice from our 
trusts and estates team first.) Only certain banks are 
Welcome Home lenders: Kiwi Bank, SBS Bank, TSB Bank, 
Westpac, The Co operative Bank, and a few others.

Conclusion

Using one or a combination of the available products, 
subsidies, and deposit top ups can mean that for some 
buyers making the first step onto the property ladder may 
be closer than many think. Although, making the various 
applications and attaining the qualification is a significant 
undertaking and can be complex.  In addition, the 
timeframes for qualifications and payments of deposits 
and settlements need to be carefully worked through. 
Buyers must also comply with deposit and settlement 
payment obligations under any agreement for sale and 
purchase. We can assist with ensuring that all your 
paperwork, timeframes, and payments to pool these 
subsidies and products together can be worked through 
correctly and on time.  /

For more information or any questions, contact  
anthea.coombes@glaister.co.nz or  
angela.johns@glaister.co.nz.  

Anthea Coombes | 
Senior Associate 
Property & Real Estate
For more information  
contact Anthea Coombes at  
anthea.coombes@glaister.co.nz

Angela Johns | 
Registered Legal Executive
Property & Real Estate
For more information  
contact Angela Johns at  
angela.johns@glaister.co.nz



INBRIEF, AS WITH ALL OUR NEWSLETTERS IS 
AVAILABLE ONLINE IF YOU PREFER TO RECEIVE IT 
ELECTRONICALLY.  IF YOU WISH TO DO SO, PLEASE 
EMAIL US AT INFO@GLAISTER.CO.NZ

Norfolk House I 18 High Street I PO Box 63 Shortland Street Auckland 1140 New Zealand  
DX CX 10236 I T +64 9 356 8243 I F +64 9 356 8244 I E info@glaister.co.nz I www.glaister.co.nz

---   8   ---

The introduction of the Companies Office website 
with the ability to update records online has led 
to the mistaken view that shares are transferred 
by updating these records.  However, as has 
historically been the case, the Companies Act 
provides that a share transfer form signed by the 
transferor must be delivered to the company or its 
agent, and the transfer must then be entered into 
the share register (subject to certain exceptions).  
Directors have a duty to ensure the share register 
is properly kept and that share transfers are 
promptly entered on it and are liable to conviction 
and payment of a penalty if they fail to do so.

The Companies Office records are simply a public 
reflection of the share register, and updating these 
does not bring about a transfer.  In fact, there is 
no requirement to update the Companies Office 
records to reflect share transfers until the next 
annual return for the company is filed.

The share register is one of the records that a 
company is obliged to hold and maintain.  Others 
include an interests register (to record when 
directors are “interested” in transactions entered 
into by the company), minutes of all meetings and 
resolutions of both directors and shareholders 
within the last 7 years.  If these records are not 
kept at the registered office of the company, 
notice of where they are kept must be given to 
the Registrar of Companies (within 10 working 
days).  Failure to comply with these requirements 
renders both the company and its directors liable 
to conviction and fine.

If you would like further information on these and 
other statutory requirements or practical assistance 
with your company’s records, please contact 
sarah.davis@glaister.co.nz or 
ahsong.sunwoo@glaister.co.nz

The standard Agreement for Sale and Purchase of a Business form 
approved by the Real Estate Institute of New Zealand Incorporated 
and by Auckland District Law Society Incorporated (“the 
agreement”) has recently been revised.

One of the revisions to the agreement’s latest edition is the removal 
of the schedule recording the GST status and intentions of the 
parties. The rationale for the deletion is to address the confusion in 
completing the questions in the schedule. A sale of a business is 
generally a sale of a going-concern that is zero rated. Also, it is not 
usually the case that a purchaser of a business intends to use the 
land as its principal residence.

Therefore, the revised agreement provides that the purchaser will 
not be using any part of the land as its principal residence. If that 
statement of fact is incorrect and the sale of the business also 
involves residential land, then legal and tax advice should be sought 
before signing an agreement. 

Other noteworthy changes to the agreement include:
• the vendor and purchaser are to insert their respective GST 

numbers on the front page of the agreement
• the covenantors for the vendor and guarantors for the 

purchaser are added as signing parties  
• new due diligence clauses
• a detailed process for an assignment of a lease
• a list of further requirements for settlement
• restraint of trade clauses; and
• an expert determination clause for disputes.

The revised agreement provides a sound base for a straightforward 
sale of a business as a going-concern to two registered parties. 
However, if there is any deviation, the agreement will need to be 
amended and further clauses added. 

Problems frequently arise over the application of GST to a transaction. 
Minor changes (for example, a last-minute nomination) may result in 
different tax outcomes under the agreement. Therefore, professional 
legal and tax advice should be sought at the earliest opportunity 
before entering into such an agreement. 

 If you have any questions or would like further information, please 
contact Gaynor McLean at gaynor.mclean@glaister.co.nz 

CHANGE TO AGREEMENT FOR SALE 
AND PURCHASE OF A BUSINESS 

MAINTAINING YOUR  
COMPANY’S RECORDS


