
inside  
this 
issue:

IMPORTANT TAXATION 
CHANGES - BUYING & 
SELLING LAND 
/1

TRUSTS EXLAINED  - 
WHAT YOU NEED TO 
KNOW 
/2

MORE PRACTICAL 
SWIMMING POOL 
FENCING LAWS - 
PROPOSED  
/4

RESIDENTIAL  
PROPERTY 
WITHHOLDING TAX
/5

PROPOSED NEW 
RESOURCE 
MANAGEMENT ACT 
STANDARD - 
STREAMLINES 
TELECOMMUNICATIONS
/6

NEW ENVIRONMENTAL 
REPORTING ACT- 
PASSED
/7

NEW HEALTH & SAFETY 
LEGISLATION 
/8

SPRING 2015

IMPORTANT TAXATION CHANGES -  
BUYING AND SELLING LAND

What you need to know:
The sale or purchase of ALL land in  
New Zealand will be caught by this 
legislation. It applies to all contracts for 
the sale and purchase of any land in  
New Zealand entered into on or after  
1 October 2015.

If you sign a contract to sell or buy land 
on or after 1 October 2015 you will need 
to provide us with a tax statement 
including your New Zealand IRD number 
before settlement can take place and 
possession occurs.

It will also apply to contracts entered into 
before 1 October 2015 where the 
settlement date is on or after 1 April 
2016. (For contracts that were entered 
into before 1 October 2015 and will settle 
before 1 April 2016 this legislation will 
not apply.)

What you will need to provide us with:
• You will need to provide Glaister 

Ennor with your New Zealand IRD 
number.

• You will need to sign a Tax Statement 
before settlement can occur and 
possession can be given and taken.

• “Offshore” clients will need to provide 
their New Zealand IRD number or 
obtain a New Zealand IRD number 
before settlement. (All “Offshore” 
Sellers and Buyers without a New 
Zealand IRD number will need to get a 
New Zealand bank account opened 
before applying for a New Zealand IRD 
number). Offshore clients who are tax 
domiciled outside New Zealand will 
need to provide their tax number/
details from their country of origin.

inbrief
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The good news is at the end of the process, with the trust in place, all of those concerns or problems you had which 
prompted you to set up a trust in the first place should be alleviated. But does it end there? Can you simply put your 
trust deed into the third drawer of your desk at home and not have to look at it ever again?

The answer is a resounding “no”.

Trusts can almost be regarded as living, breathing things, needing care and attention to ensure that they remain 
effective. Too often we see clients who have taken on the mantle of being a trustee by themselves, either not 
undertake any action in respect of the trust’s administration or worse, mix the trust’s assets with their own. This can 
have some disastrous consequences.

The problem for most is that the assets you own as a trustee need to be dealt with separately from your own 
personal assets. Remember that when you established the trust, you transferred the legal ownership to yourself in 
your capacity as trustee. You were wearing two hats. It is very important to remember which hat you are wearing 
whenever you do anything that relates to the trust. 

For example: when you pay the rates on the house you transferred to the trust, are you paying it from the trust’s 
bank account or are you paying it from your own? When you pay for the family holiday and take funds from the trust 
to do so, are you making a distribution or is it a loan and if so, what are the loan terms?

In addition, it is vital that such decisions of the trustees are recorded properly. There is nothing that requires you to 
record every move you make as a trustee, but good governance would support having clear evidence of any major 
decisions, especially if the trust deed says you should. 

So, when you do decide that the family holiday should be paid for by a distribution from the trust, you should ensure 
that:
• The trust deed provides you have the power to make a distribution,

TRUSTS EXPLAINED– WHAT YOU NEED TO KNOW

What does it take to be a trustee?
For most people, setting up a trust is the end result of a long and sometimes complicated process, understanding the 
various parties that create the trust relationship and determining how it should be best structured. 
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• You have the money to be able to make the distribution, and
• You have considered all of the circumstances and decided that it really is in the best interests of all of the 

beneficiaries. 

It is then important to record the decision either by way of written resolution or minute. 

Trusts are a bit like insurance. Ask yourself how you would feel if you drove around the corner to find your house on 
fire only to discover you had let your insurance policy lapse. It is the same with a trust, and unfortunately you cannot  
open the drawer expecting it to be ready to leap to your protection if it has been sitting there gathering dust.

Many of our clients look to use one of our trustee companies to overcome these problems. It provides you with a 
sense of comfort that all the money you have spent setting the trust up, will in fact be of value further down the line. 

When we provide one of our trustee nominees, we will make sure that we meet with you annually to cover any 
on-going concerns you have. It is time to pull that trust deed out of the drawer and give it a good old dusting to 
ensure that it remains as effective and valuable as it can.  /

More Information:
New Zealand domiciled clients do not need to open a bank account 
in order to obtain an IRD number.

An “exemption” may apply where you, as private individuals, are 
buying and selling your “main home”.

Whether this “exemption” applies depends upon a variety of factors. 
You will need to consult us at Glaister Ennor over this exemption.

Trusts cannot get this “exemption”. Accordingly trusts, companies 
and such entities must provide a NZ IRD number for those particular 
entities in all cases.

Each individual client who is buying and selling will need to sign 
their own separate tax statement when signing the transfer.  
Without the Tax Statement we cannot complete the settlement for 
you, and delays may occur.  /

IMPORTANT TAXATION CHANGES - BUYING & SELLING LAND

CONTINUED FROM PG 1

Tim Jones | Partner
Property & Real Estate 
For more information contact Tim Jones  
at tim.jones@glaister.co.nz

Wayne Pearson | Solicitor
Trusts, Estates & Asset Protection 

For more information contact Wayne Pearson 
at wayne.pearson@glaister.co.nz

NOTE: This information sheet is merely a guide only.  We urge all 
clients to consult us concerning their personal circumstances and 
the requirement to complete a tax statement before entering into 
a contract to buy and sell land in New Zealand.
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A Building (Pools) Amendment Bill introduced into Parliament to replace the Fencing of 
Swimming Pools Act 1987 will apply a more consistent and practical approach to 
protecting children from drowning, Building and Housing Minister Dr Nick Smith says.

“The law on fencing swimming pools needs updating and improving to make it more 
practical and effective. The current law is excessively prescriptive, with inconsistent and 
cumbersome requirements that contribute little to children’s safety. These changes will 
reduce the bureaucracy and compliance costs of the current regime while also saving 
more lives by ensuring more consistent compliance,” Dr Smith says.

The six key changes are:
•  Spa pools and hot tubs with child resistant covers will not have to be separately fenced.  

This will be a welcomed removal of the confusion and inconsistency among councils’ 
interpretation and enforcement of the current law;

• Five-yearly inspections of pools will be required consistently across the country, whereas 
currently some councils require three-yearly inspections and others not at all;

•  Requiring retailers and manufacturers to inform buyers of their obligations under the 
Act when they buy pools to ensure children’s access is restricted;

•  Clarify that garden ponds and stormwater retention ponds do not need to meet the 
swimming pool fencing requirements, noting differing interpretations currently by 
councils;

•  Moving to performance-based standards in the Building Code to specify fencing 
requirements, rather than current duplicated and inconsistent requirements; and 

•  Introducing a graduated enforcement regime with infringement notices as the 
preferred tool for compliance, and court prosecutions only in serious breaches.

“This Bill is a refinement on proposed changes announced in 2013. It was proposed then 
to reduce the depth from 400 millimetres to 300 millimetres for triggering fencing 
requirements, but this has now been dropped. The other change is that rather than 
requiring inspections of pools at least every five years, the Bill standardises the inspection 
regime as five-yearly. The change to incorporate fencing requirements for swimming 
pools into the Building Act is to provide for simpler compliance and better enforcement. 
We also want a performance-based approach rather than a prescriptive approach to 
keeping young children safe from pools.

“Swimming pools are great for exercise, family fun and learning to swim. We will never be 
able to regulate away all the risk and there is no substitute for young children being 
properly supervised. This revised law provides a more practical approach to swimming 
pool regulation that will work better for New Zealand,” Dr Smith concluded.  /

MORE PRACTICAL SWIMMING POOL FENCING  
AND SPA POOL LAWS- PROPOSED

MEDIA RELEASE TAKEN FROM THE NEW ZEALAND GOVERNMENT WEBSITE 9 SEPTEMBER 2015.

“The Fencing of 
Swimming Pools Act 

1987 has been 
successful in reducing 
child fatalities in pool 
accidents, from about 

10 per year to three 
per year, but it has also 

been a source of 
frustration for many 

councils and 
homeowners. These 

changes are expected 
to improve safety by 

further reducing 
drownings by six per 

decade, while also 
reducing compliance 

costs by $17 million,” 
Dr Smith says.

Simon Kember | Partner
Property & Commercial  

For more information,  
contact Simon Kember at

simon.kember@glaister.co.nz
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RESIDENTIAL 

PROPERTY 

WITHHOLDING 

TAX

Public consultation has begun on the Residential Property Withholding Tax proposed to 
be introduced for off-shore sellers.  This anticipates a portion of the sale proceeds being 
withheld by the vendor’s solicitor on settlement and then paid directly to Inland 
Revenue.

This is not a new tax, rather it is a new instrument to collect tax.  The rationale is that as 
it can be more difficult to collect tax from people speculating on property in New 
Zealand if the seller lives overseas.  

Glaister Ennor has been following the evolution of these proposals and has contributed 
to initial submissions to government via the Auckland District Law Society Property Law 
Committee with which we are involved.  

While we have many concerns around this blunt instrument for the collection of tax, we 
are especially concerned with the potential negative impact on our residential property 
developer clients.  

This withholding tax will apply to “offshore” persons. An offshore person includes a 
company that has 25% or more offshore share ownership.  This will catch many of our 
residential property developer clients.

The Residential Land Withholding Tax is to be withheld at a rate that is the lower of 33% 
of the seller’s gain (total purchase price minus seller’s acquisition price) and 10% of the 
total purchase price for the property.  For our residential property developers this 
means the withholding tax is likely to detrimentally affect debt repayment abilities and 
prevent investment of settlement proceeds back in the development works.  

The standard rate deduction of 33% (of the total purchase price minus the seller’s 
acquisitions price) will almost always result in an over-payment of tax for developers, 
especially those investing in brown field developments where costs of the ground 
remediation earthworks, and provisioning services are substantial.  This will also have 
the detrimental effect of creating an additional costs burden as alternate funding would 
be needed by developers in the period between the settlement and the tax return 
being filed to cover the tax deduction (not to mention the lag in receiving refunds).

In addition, we have concerns about the possible additional lending restrictions that the 
banks are likely to impose on investors and developers that may be deemed off-shore 
persons.  There are also issues of priority for payments in that real estate agents, 
mortgagees, the vendors’ solicitors, and the IRD in terms of both income tax and GST 
may also be competing for sale proceeds.  We also have concerns about the possible 
definition of “residential land” and what that might include.

We will continue to watch the progress of this legislation with interest.  We will be 
inviting our residential developer clients to become involved in this process if these 
initial and serious concerns are not adequately addressed in the next round.  If you are 
concerned or interested, or wish to obtain a better understanding of these proposals 
and how they might affect your business please contact Nicola Harrison.  /

Nicola Harrison
Senior Associate

 Property & Real Estate
Corporate & Commercial

For more information,  
contact Nicola Harrison at

nicola.harrison@glaister.co.nz
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Malcolm Maclean | Consultant | Resource Management 
For more information contact Malcolm Maclean at 

malcolm.maclean@glaister.co.nz

PROPOSED NEW RESOURCE MANAGEMENT ACT STANDARD- 
STREAMLINES TELECOMMUNICATIONS

Taken from the Ministry for the Environment Website, 24 September 2015 

Changes to modernise and streamline the National Environmental Standard (NES) for telecommunications facilities 
will speed up improvements and reduce costs for consumers, Communications Minister Amy Adams and 
Environment Minister Dr Nick Smith announced at the Resource Management Law Association conference.

“Connectivity plays an important role in the lives of New 
Zealanders - it has transformed the way we live, work 
and do business. The updated NES provides national 
consistency for a greater range of telecommunications 
infrastructure and will speed up the availability of major 
rollouts such as Ultra-Fast Broadband, the Rural 
Broadband Initiative, and 4G,” Ms Adams says.

“This new standard will reduce by thousands the number 
of resource consents required in upgrading New 
Zealand’s telecommunications infrastructure.  
Installations like Wi-Fi panels, street cabinets, light pole 
antennas and cabling will not require consents where 
they meet the national environmental standards, saving 
millions in compliance costs,” Dr Smith says.

This announcement follows the release of a discussion 
document for public feedback in March this year.

“Under the new rules, telecommunications operators will 
not need to apply for resource consent for common 
activities such as deploying fibre, upgrading antennas, 
co-locating multiple operators’ antennas, and installing 
new rural sites, provided they meet specified 
conditions,” Ms Adams says.

The current NES only covers a small range of antennas 
and cabinets in the road reserve.

“These changes to the NES come ahead of wider 
improvements to national direction which will be made 
through the Government’s Resource Management Act 
reforms. The updated NES will replace the assortment of 
rules with one set of nationally consistent provisions,” Dr 
Smith says.

Activities that do not qualify as permitted activities 
under the regulations will continue to be managed by 
local councils through the existing rules in their district 
plans, and the NES still requires the consent of the land 
or building owner.

The new NES will not change the exposure standard for 
radiofrequency fields. All new telecommunications 
infrastructure will continue to need to comply with the 
exposure standard referenced in the NES, which is based 
on international best practice.  /
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NEW 

ENVIRONMENTAL 

REPORTING  

ACT- PASSED

FROM 24TH SEPTEMBER 
2015, NEW ZEALAND’S 
CLEAN, GREEN BRAND 

WILL BE STRENGTHENED 
WITH THE PASSAGE OF THE 

ENVIRONMENTAL 
REPORTING ACT  
BY PARLIAMENT;  

ENVIRONMENT MINISTER  
DR NICK SMITH AND  

STATISTICS MINISTER  
CRAIG FOSS SAY. 

Shreya Regmi | Solicitor 
Resource Management 

For more information 
contact Shreya Regmi at 

shreya.regmi@glaister.co.nz

“The new Environmental Reporting Act will back up our clean, green brand with 
authoritative and independent information on the state of our environment. It will 
tell us where we match up, where we don’t and give regular updates so that we can 
track long-term changes,” Dr Smith says.

“It is a truism that we manage what we measure. This new law requiring fair and 
accurate reports on the state of the environment reflects the increased importance 
New Zealanders put on our natural wealth. The Government Statistician will 
determine which statistics meet the high quality standards required, and this 
independence is further strengthened by the role of the Parliamentary Commissioner 
for the Environment who can audit each report,” Mr Foss says. 

The Act requires the Ministry for the Environment and Statistics New Zealand to 
publish a report every six months on one of the five environmental domains (air, 
freshwater, land, marine, atmosphere and climate), with the cycle beginning with 
freshwater in mid-2016. A synthesis report, with analysis of air, freshwater, land, 
marine, atmosphere and climate trends and interactions, will be published every 
three years. 

“The implementation of this new Act will be challenging because of the complexity of 
measuring the natural world. The Environment Aotearoa 2015 report to be published 
jointly by the Ministry for the Environment and Statistics New Zealand on 21 October 
will be a pilot based on the new framework and statistical standard required by the 
Act. We will subsequently be consulting on the regulations on what topics are to be 
included in future reports and provide the opportunity for feedback on the pilot 
report,” Mr Foss says.

“Open reporting is a powerful tool for improving performance. The Fiscal 
Responsibility Act 1994 requiring open reporting of public accounts played a pivotal 
role in improving the management of New Zealand’s finances. The objective of this 
new Environmental Reporting Act is to reduce the debate over where New Zealand 
has environmental problems and to help focus the Government, councils and 
communities on finding long-term, sustainable solutions,” Dr Smith says.  /
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NEW HEALTH & SAFETY LEGISLATION

You are likely to be aware that new Health and Safety legislation has recently been passed by 
Parliament. This legislation is due to come into force on 4 April 2016.   

There has been much media hype about the exclusion of small businesses (those with fewer than 20 
employees) from certain aspects of this legislation.  However, you need to be aware that all of the 
provisions requiring businesses and their directors and officers to provide and maintain a safe work 
place, and the personal liability of directors and senior officers for failing to do so, still apply to small 
businesses. 
 
Businesses that are not in high risk industries and have fewer than 20 employees are not 
automatically required to appoint a dedicated health and safety representative/committee.  However, 
this does not take away the responsibility for a safe workplace and worker participation.  This is 
something that must be addressed by all businesses.  The new legislation places a positive duty on 
people at the governance level (directors, CEOs and other senior officers) to exercise due diligence to 
ensure that the business complies with its duties.  These people have personal liability (fines and for 
very serious breaches, jail terms) under the new law. 
 
New Zealand has lagged behind other developed economies in workplace health and safety law. The 
effectiveness of this legislation will be measured by the way it changes the culture, conversations and 
attitudes in the workplace and in that regard it is important that both employees and employers 
understand how this impacts them.  Businesses will need to have plans and processes in place soon.

The challenge before us is to turn the new requirements into ways of doing business better, with 
greater customer and staff engagement around important issues.
 
If you would like further information about what the new legislation means for you, please contact 
Sarah Davis on 09 969 1216 or sarah.davis@glaister.co.nz.  /

Sarah Davis | Partner 
Property & Real Estate, Trusts, Estates & Asset Protection 
For more information contact Sarah Davis 
at sarah.davis@glaister.co.nz


