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The principle of caveat emptor, “Buyer Beware” usually governs all property purchases. 
However, licensed real estate agents are bound by the Real Estate Agents Act (Professional 
Conduct and Client Care) Rules 2012.

Specifically, all licensees are under a positive obligation “not to mislead a customer or client, nor 
provide false information, nor withhold information that should by law or fairness be provided 
to a customer or client.”

Rule 10.7 states: 

A licensee is not required to discover hidden or underlying defects in land but must disclose 
known defects to a customer. Where it would appear likely to a reasonably competent licensee 
that land may be subject to hidden or underlying defects, a licensee must either – 
	 (a)	 Obtain	confirmation	from	the	client,	supported	by	evidence	or	expert	advice,		
	 	 that	the	land	in	question	is	not	subject	to	defect;	or	
	 (b)	 ensure	that	a	customer	is	informed	of	any	significant	potential	risk	so	that	the		
	 	 customer	can	seek	expert	advice	if	the	customer	so	chooses.		

Rule 10.7 applies when the circumstances are such that it should appear “likely” that the 
property may be subject to a hidden or underlying defect. This requires a significant potential 
risk of a defect as opposed to a mere possibility.

In addition to the Real Estate Act Rules 2012, licensees will also be bound by the legislation as 
detailed in the Fair Trading Act 1986 and the Contract and Commercial Law Act 2017.

Section 11 of the Fair Trading Act 1987 provides:

No person shall, in trade, engage in conduct that is liable to mislead the public as to the nature, 
characteristics,	suitability	for	a	purpose,	or	quantity	of	services.
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As real estate agents are in trade, the provisions of the Fair Trading Act 1987 will apply and govern the 
representations a licensee makes to a potential purchaser.

Prior to 2017, contractual mispresentations were governed by the Contractual Remedies Act 1979, however, 
with the passing of the newly consolidated, Contract and Commercial Law Act 2017, misrepresentations will 
now be governed by the latter Act.

Section 35(1) of the Contract and Commercial Law Act 2017 provides:

If	 a	 party	 to	 a	 contract	 (A)	 has	 been	 induced	 to	 enter	 into	 the	 contract	 by	 a	misrepresentation,	whether	
innocent or fraudulent, made to A by or on behalf of another party to that contract (B),—

	 (a)		 A	is	entitled	to	damages	from	B	in	the	same	manner	and	to	the	same	extent	as	if	the		 	
	 	 representation	were	a	term	of	the	contract	that	has	been	breached;	and

	 (b)		 A	is	not,	in	the	case	of	a	fraudulent	misrepresentation,	or	of	an	innocent			 	 	
	 	 misrepresentation	made	negligently,	entitled	to	damages	from	B	for	deceit	or	negligence	in		
	 	 respect	of	the	misrepresentation.

If potential purchasers are induced to enter into a contract by a real estate agent’s representations they will 
be given the right to damages or to cancel the contract if misrepresentation is found.

Accordingly, in addition to the Real Estate Agent Act Rules 2012, real estate agents will be scutinised under 
the the Fair Trading Act 1986 and the Contract and Commercial Law Act 2017 which requires real estate 
agents to accurately represent the property and disclose known defects.

Although there is no requirement for a real estate agent to voluntarily disclose known defects, they are under 
a positive obligation to answer a potential purchaser’s questions honestly, must not do or say anything that is 
potentially misleading, and further disclose any likely hidden or underlying defects.

This means greater transparency and protection for property purchasers but also means real estate agents 
will be held to a higher standard given the three enactments governing the representations made by real 
estate agents.
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This article is a follow on from the article by the same name in our Spring edition, in which we outlined the 
requirements of the Health and Safety at Work (Asbestos) Regulations 2016 (“Asbestos Regulations”) and 
specifically the obligations that come into force on 4 April 2018. A copy can be found here.

To recap briefly, the Asbestos Regulations set out how to manage asbestos risks. Complying with the Asbestos 
Regulations is mandatory, and there are hefty penalties for failing to do so.

Landlords, managers, and tenants will have duties to discharge as PCBUs (a person conducting a business or 
undertaking) pursuant to the Asbestos Regulations and the Health and Safety at Work Act 2015 (“HSW Act”). 
Identifying asbestos will help those people in the workplace who do not need to work in asbestos-containing 
areas to avoid exposure to asbestos. People working in these areas will know what to expect and what 
precautions to take to keep safe. 

The Asbestos Regulations require that if a workplace’s PCBU knows, or ought to reasonably know, there is a risk 
of exposure to respirable asbestos fibres in their workplace, it must make sure, so far as is reasonably practicable, 
that all asbestos or asbestos containing materials (“ACM”) in the workplace relating to the risk is identified. 
Obtaining a survey is the first step towards compliance.  A survey will identify asbestos or ACM in the workplace 
and will assist in managing asbestos exposure risks for the employees, contractors, and visitors at the premises. 
If there is or there is likely to be asbestos, an asbestos management plan and asbestos register are also required.  

A workplace often has more than one PCBU such as a landlord or tenant. In practice, most workplaces do have 
multiple PCBUs. Obligations vary, but are shared. Pursuant to the HSW Act, all PCBUs must, so far as is 
practicable, consult, co-operate with, and co-ordinate activities with one another to make sure they meet their 
legal duties.

This duty to co-operate and co-ordinate has not necessarily been whole-heartedly adopted in practice. Instead, 
we see landlords and tenants seeking to position themselves in a way that minimises their own costs and seeks 
to allocate obligations. Nonetheless in terms of the HSW Act and the Asbestos Regulations, you cannot contract 
out of PCBU obligations; even if a PCBU with an overlapping duty is not co-operating.

Going forwards, when you are looking at purchasing a property, we recommend due diligence investigations 
include ascertaining what survey or management plan has been put in place.  

When leasing a property, you will want to carefully consider the lease obligations to determine whether the 
survey is  a landlord or tenant cost or whether it should be shared. Keep in mind that while you cannot contract 
out of the requirement to discharge your obligations to identify and manage asbestos in the workplace, you can, 
of course, allocate costs via a contract or lease. 
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The lease terms may assist in ascertaining where costs should fall. For example, a lease, where the tenant 
owns just wall coverings and fit-out, may logically mean the landlord pays for the compliance. However, 
given the obligations are for the benefit of employees, contractors, and visitors, if the landlord did not 
discharge their obligations, the tenant will still be considered a PCBU with responsibilities and should, 
therefore, still undertake the identification and management process itself. 

What Materials are still likely to contain Asbestos or ACM?

Buildings constructed, altered, or refurbished from around 1940 until the mid-1980s are quite likely to 
contain ACMs. 

Until the mid-1980s, asbestos was often used as a fire retardant and insulation. Examples are:

• insulating board
• friction linings
• fire doors
• gas or electric heaters
• fuse boxes
• gaskets
• lagging around pipes
• sprayed insulation
• brake linings

Buildings constructed after 1 January 2000 are less likely to contain asbestos, and we have seen various 
industry professionals draw a “line in the sand” at this year in terms of asbestos risk. That being said, ACMs 
have been utilised in construction post 2000. This is because while it became illegal to import blue and 
brown asbestos into the country in its raw form from 1984, it only became illegal to import ACMs into New 
Zealand on 1 October 2016. These ACMs are often still used until supplies ran out.

We recommend all PCBUs begin the compliance process now as there are limited professionals and time 
available before the requirements come into force. We are happy to put you in touch with industry experts 
if required. We also recommend that purchasers include a review of current asbestos survey and 
management plans in their due diligence investigations. With leases, consider delineation of costs’ 
responsibility in the deed of lease to ascertain where these should fall. The older the building, the more 
expensive these are likely to be. Where there are multiple PCBUs, keep in mind that while the collaborative 
approach is preferable, ultimately, compliance with these obligations should be discharged first.  And when 
engaging with building contractors, be certain to specify “no ACMs” as a key term of your contract.

The lease terms may assist in ascertaining where costs should fall. For example, a lease, where the tenant 
owns just wall coverings and fit-out, may logically mean the landlord pays for the compliance. However, 
given the obligations are for the benefit of employees, contractors, and visitors, if the landlord did not 
discharge their obligations, the tenant will still be considered a PCBU with responsibilities and should, 
therefore, still undertake the identification and management process itself. 

For more information contact Nicola Harrison or Annice Wood.
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Most people aren’t all that interested in reading cases about trust law, but there are some valuable lessons to 
be learned from situations where things go wrong. 

Take for example the case of the Clement Family Trust. It clearly shows the difficulties that can arise when sibling 
beneficiaries cannot agree on how to give effect to the arrangements made by their parents for the protection 
of the wealth they strived to accumulate over their lifetimes.

The facts are relatively straight forward. The parents owned a very large farm in Hunua comprised of three titles. 
There were three children, one of whom worked on the farm without any payment from his parents but he did 
receive a parcel of land in recognition. Another son moved onto the farm and occupied a farmhouse, to which 
he made considerable improvements. In recognition of that and the fact that he also worked on the farm for no 
reward, land was given to that son as well. The daughter, who did not work on the farm, had a house given to 
her on a much smaller parcel of land.

The parents then decided to set up a trust for the balance of the land they held in their own names. The 
intention in setting up the trust was to ensure that the land stayed within the family and passed to the sons 
with the daughter to receive equal provision through other assets. Most importantly, the parents made it very 
clear when setting up the trust that because there had been previous unequal gifts of land to the three siblings, 
when it came time to distribute the trust assets, a re-balancing act would be undertaken. The parents signed a 
memorandum of wishes to the trustees to set out what they wished to happen with the assets. It changed over 
time as circumstances changed, mainly because as the investible assets decreased in value, further provisions 
had to be made for the daughter.

Relationships between the siblings deteriorated, which is not uncommon in situations such as this. After the 
death of both parents, lengthy legal proceedings began and new independent trustees were appointed. The 
siblings simply could not agree on a way forward, and despite being asked for submissions by the new trustees, 
a consensus as to what should happen could not be reached.  The trustees came up with a decision to sell the 
property in the trust and divide the proceeds equally between the parties (each of them would have an option 
to buy). What the trustees didn’t do though, and what was the subject of the court proceedings, was to take into 
account the previous gifts of land made by the parents. The trustees’ argument was that they could only deal 
with the trust assets they had under their control and split those.

mailto:wayne.pearson@glaister.co.nz
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The Court found that the trustees could have taken into account those previous gifts made 
by the parents. In fact, the Court concluded that the trustees should have taken those 
previous gifts into account when making a decision; so, their original decision was therefore 
set aside. While not wanting to make a decision for the trustees, the Court effectively told 
the trustees to reconsider taking into account the intentions of the parents and gave some 
guidance as to how a distribution of the assets might be made.

Even though the Court sent the trustees back to reconsider their decision, this case clearly 
shows how effective a trust with independent trustees can be when there is conflict between 
family members. The trustees, in this instance, were looking to ensure that each of the 
three siblings were treated equally as was their parents wish. They used their independence 
to make a decision despite each beneficiary claiming they were entitled to more than the 
others. Assuming the trustees reconsidered their decision in line with the Court’s suggestion, 
this shows the flexibility that trusts can have in ensuring that they not only protect you from 
third party claims, but they can be structured so trustees are able to pick and choose which 
assets go to which beneficiary.

So what are the other practical lessons that can be taken from this? While setting up the 
structure in the most effective manner and using an independent trustee, in our view, is 
vital, so is communication with the various parties to the trust, to be clear as to what the 
intention is in setting it up. Clearly, creating expectations can go a long way to ensuring that 
individuals have an awareness of what their likely “share” is going to be, and so too can 
understanding the rationale behind decisions made by the trustees. The beneficiaries, in 
this case, have allowed the deep grievances between each other to tear apart their family 
relationship even further, which potentially could have been overcome by making sure from 
the outset it is very clear as to why the trust is being established and what the intentions are 
when it comes time to distribute its assets.

For more information contact Wayne Pearson.
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Sarah Davis announced her resignation from Glaister Ennor.

It is with regret that we announce Sarah Davis has resigned from Glaister 
Ennor on 28th February as she, and her family, take the exciting step of 
relocating to England where her husband is now part of the Ben Ainsley Racing 
Team.

Sarah has been a significant member of our Glaister Ennor team and will 
be missed by staff and clients alike. She is a highly regarded lawyer in the 
corporate, commercial and health and safety areas.

However partners, Mike Roberton and Mark Hopkinson also from our 
Corporate and Commercial team will continue to take care of Sarah’s clients 
and ensure a smooth transition, whilst meeting our clients’ wishes.

Please contact Mike Roberton, Mark Hopkinson or Ah Song Sunwoo to discuss 
any future needs or requirements. Alternatively, please ring Sarah’s secretary 
Masha who will ensure that you are referred to the most appropriate team 
member to assist you. All contact details are provided.

The partners of Glaister Ennor thank Sarah for her years of service to Glaister 
Ennor and wish her and her family the very best for the future.
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