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For agents working in the Auckland Region, 
the current planning environment is complex.

For some properties, the Auckland Unitary 
Plan-Operative in Part (“AUP”) is now the 
only relevant planning document. For other 
properties, however, where there are appeals 
against the AUP; therefore, the AUP and the 
legacy Auckland Council District and Regional 
Plans apply.

As at 24 April 2017, there were 28 appeals still 
to be determined by the High Court and 42 
appeals to be determined by the Environment 
Court. The AUP will not become fully operative 
until all appeals are resolved, either by a 
settlement between the parties or by a Court 
decision.

As always, care should be taken when 
identifying what planning documents apply to 
a particular property and when identifying a 
property’s zone or its development potential.

The layers of additional limitations introduced 
by the AUP in the form of overlays, controls, 
precincts (on top of existing and new 
designations), and changes to the way 
performance standards are formulated make 
it more difficult than it used to be to identify a 
property’s zoning and development potential.

The onus must be on prospective purchasers 
to undertake their own due diligence on these 
matters and to be satisfied that a property is fit 
for purpose.
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DISCLOSURE 
OF HIDDEN OR 

UNDERLYING 
DEFECTS – 

WHAT IS THE 
THRESHOLD 

FOR 
ENGAGING 
RULE 10.7?

Deciding whether there is an obligation to disclose a possibility of a hidden or 
underlying defect under Rule 10.7 of the Real Estate Agents Act (Professional 
Conduct and Client Care) Rules 2012 can be a difficult task. 

The recent decision of the Real Estate Agents Disciplinary Tribunal in Yong-Mewburn 
v REAA [2016] NZREADT 62 has provided some clarity as when this obligation is 
triggered.  

Rule 10.7 states: 

A licensee is not required to discover hidden or underlying defects in land but must 
disclose known defects to a customer. Where it would appear likely to a reasonably 
competent licensee that land may be subject to hidden or underlying defects, a 
licensee must either – 

 (a) Obtain confirmation from the client, supported by evidence or   
  expert advice, that the land in question is not subject to defect; or 
 (b) ensure that a customer is informed of any significant potential   
  risk so that the customer can seek expert advice if the customer   
  so chooses.  

In Yong-Mewburn v REAA, the Tribunal stated “that Rule 10.7 is only engaged when 
the circumstances are such that it should appear likely that the property may be 
subject to a hidden or underlying defect” [emphasis added]. The term “likely” 
requires the licensee to consider whether it is more likely than not that the property 
may be subject to a hidden or underlying defect (being the standard of proof in civil 
proceedings). “Likely” does not refer to a mere possibility such as a rumour. There 
must be a significant potential risk of a hidden or underlying defect. The Tribunal 
noted that this interpretation was supported by the requirement in Rule 10.7 (b) 
that the licensee ensure that the customer is informed of any “significant potential 
risk”.  

You should also note that  the views of the individual licensee concerned (subjective 
basis) will not determine whether there is a likelihood of a hidden or underlying 
defect with a property. But rather, the views of a reasonably competent licensee 
(objective basis) will determine the likelihood. If a reasonably competent licensee 
would consider it more likely than not that a property may be subject to hidden or 
underlying defects, the requirements of Rule 10.7 must be complied with. 
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