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Last month saw the successful end of a six-year dispute over the failed Kawarau Falls Station 
development in Queenstown, New Zealand, for a large number of investors represented by 
Glaister Ennor.  

The development was meant to be an integrated lakeside development with over a dozen hotels 
and serviced apartment complexes built in three stages.  Unfortunately, the Global Financial 
Crisis halted construction and only a handful of buildings in the first stage were completed.  
When called upon to settle on the investment units, the overseas investors refused to do so, 
on the basis that the developer had an obligation to complete the entire development, without 
which the investments would not have been commercially viable.  

Glaister Ennor represented 45 overseas investors in the claim that began with in High Court 
of New Zealand, where it was held that there was no such obligation to complete the entire 
development.  A substantial sum of damages were awarded against the investors, but they 
appealed to the Court of Appeal of New Zealand, which unanimously held that there was indeed 
such an obligation and that it was breached, overturning the High Court’s decision.  In April 
2017, Mitch Singh of our litigation team together with Stephen Mills QC and Andrew Barker QC 
appeared in the Supreme Court of New Zealand, which upheld the Court of Appeal’s judgment 
in a decision released last month.    

The partners and staff at Glaister Ennor are delighted for these clients, who are now entitled to 
the return of their initial deposits totaling approximately $8 million, interest, and a substantial 
sum of costs, all of which have been secured until a final resolution of this matter.
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We have recently obtained a favourable judgment for Barfoot & Thompson (“Barfoots”); whereby, they 
recovered commission due under a sole agency agreement from vendors who sold the property 
privately shortly after the sole agency expired. Barfoot & Thompson Limited v Gore Nominee Limited & 
Hon Thi Thuy Hoang [2017] NZDC 14564

The sole agency agreement included a provision that the vendors must pay the commission if they entered 
into a private agreement to sell their property within six months following expiry or termination of the 
agency, through the instrumentality of Barfoots or to a purchaser introduced by Barfoots. Barfoots claimed 
that the purchasers, Ms Zhang and Mr Chen, were introduced to the property during the term of their sole 
agency.

Shortly after termination of the sole agency, Barfoots provided, at the owners’ request, a list of people 
introduced to the property during the agency period. By providing the list, Barfoots is in compliance with 
their obligations under Rule 9.11 of the Real Estate Agents Act (Professional Conduct and Client Care). The 
list included the names Vicky Zhang and Yunlong Chen, as well as various other names, some of whom 
were only first names without surnames and others only surnames.  

The vendors proceeded to enter into an agreement for sale and purchase of the property to Ms Meilan 
Zhang, who then transferred the property into the names of Ms Zhang and Mr Chen. When Barfoots 
became aware of the sale, they requested that the vendors pay the commission due but the vendors 
refused to pay; following which, Barfoots issued proceedings in the District Court (the “Court”).  

Evidence was presented that Meilan Zhang also uses the name Vicky Zhang, and Court accepted that the 
names referred to the same person. The Court held that it was clear the list of people introduced did not 
contain sufficient details to be relied upon, and that it was incumbent upon the vendors to make inquiries 
of purchasers if they were concerned they may have been introduced to the property by Barfoots during 
the term of their agency. The Court also held that Mr Chen’s name was included on the list and that he 
was clearly a purchaser.

A vendor entering into a private sale, after the expiry of a sole agency agreement, should protect 
themselves against a potential claim by requiring the purchasers to agree to pay any commission for which 
the vendor is liable on the sale.

If you’d like to discuss this or require assistance dealing with any dispute over submission please do not 
hesitate to contact Brett Vautier.
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The integrity of trusts that are used to protect assets from the hands of creditors has been challenged in a 
decision of the Chancery Division of the UK Courts. There is a direct connection with New Zealand as it 
concerns five New Zealand trusts and a New Zealand incorporated trustee company which could well be a 
persuasive precedent for NZ judges to consider. 

The background to the case is quite astonishing and involves significant assets spread around the world and 
even suggests links to Putin. That background revolves mainly around Russian oligarch Sergei Pugachev, an 
extremely wealthy Russian banker who founded Mezhprom Bank in 1992. His partner was a direct descendant 
of Leo Tolstoy and the mother of three of his children. Mr Pugachev also had children from a previous 
relationship. Things took a turn for the worse at the time of the global financial crisis, and at the same time, 
Mr Pugachev’s relationship began to crumble. With his world falling apart, Mr Pugachev set up five New 
Zealand trusts to retain ownership of his assets and later fled Russia for France after tracking devices were 
found on his cars. 

The trusts were set up so that Mr Pugachev’s children and partner were named as discretionary beneficiaries 
with Mr Pugachev as First Protector, followed by his eldest son. As First Protector, he had considerable powers 
in relation to the trust, including the power to remove trustees ‘’with or without cause’’. Although the trusts 
were established by way of declaration, the judge looked through and determined Mr Pugachev was in fact the 
settlor.

The UK judge reviewed the New Zealand Supreme Court decision in Clayton v Clayton, which found that the 
bundle of rights held by Mr Clayton as principal family member, trustee, and discretionary beneficiary gave 
him such power the rights should be construed as property for the purposes of Section 2 of the Property 
Relationships Act. This decision essentially defeated Mr Clayton’s attempt to keep the trust assets outside his 
relationship property settlement with Mrs Clayton.

In the Pugachev case, the creditors of Mr Pugachev wanted to get access to the assets held in the five New 
Zealand trusts. The conclusion reached by the UK judge, although through a somewhat different path to that 
in Clayton, lead him to find that control over the trusts rested in the hands of Mr Pugachev and not with his 
independent trustees. The UK judge found the trustees didn’t start acting as a true trustee until such time as 
they knew the trusts were under the microscope. And prior to that point, they had had little knowledge of the 
assets owned by the trust. In some instances, they had been acting on the instruction of Mr Pugachev. These 
facts, coupled with the powers as First Protector, undermined the integrity of the trust. 

This case is a very good lesson for all trustees. Even though the facts are quite surreal, it’s quite clear that with 
cases like this and the much anticipated new Trusts Act trustees will come under more and more scrutiny. It 
would be relatively easy for creditors to put any trust under the microscope. Trustees should review their trust 
deed and ensure that not only does the trust have at least one truly independent trustee but also that the 
trust itself is structured in a way to ensure that independence cannot be compromised. Perhaps, the time for 
having an independent trustee is no longer a matter of choice. 
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OVERSEAS INVESTMENT – CHANGES TO COME

In her first post-cabinet press conference on 31 October 2017, Prime Minister Jacinda 
Ardern announced that overseas buyers will be banned from buying existing houses 
from early next year.

While there are few details of how the ban will operate, it appears that:

• the Overseas Investment Act 2005 will be amended to classify residential housing 
as “sensitive” with amendment legislation to be introduced into Parliament before 
Christmas;

• non-residents and non-citizens (apart from Australians) will be prohibited from buying 
existing houses; and

• foreign investors will still be able to buy bare residential land for the purpose of 
building a house on the land, and perhaps also off the plans in new developments (but 
this second point is uncertain at present).

The shape and form of the amendment legislation will require careful scrutiny. The current 
legislation does not provide for an outright ban or prohibition on foreign investment. 
Rather, the legislation requires that overseas people must obtain consent from the 
Overseas Investment Office before they invest in sensitive land, significant business assets, 
and fishing quota. 

We will be following these changes with interest and will provide further updates as more 
information becomes available. 

Please contact Deirdre Norris or Vicki Toan if you would like more information about the 
Overseas Investment Act.
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Season’s 
Greetings
Our office will  

be closing on  
22 December 

2017 and will 
fully reopen on 

15 January 
2018. 

The partners 
and staff of 

Glaister Ennor 
wish you all the 
very best for the 

festive season.

TIM JONES RETIRES FROM GLAISTER ENNOR

Tim Jones has advised that after 37 years with Glaister Ennor he is to retire 
from the firm.

During his time at Glaister Ennor Tim has built a significant practice of private 
clients and has become an acknowledged expert in property development.  He 
is regarded as an expert in property law by the legal fraternity and throughout 
the real estate business world.

Tim has been an active member of the Auckland District Law Society and the 
New Zealand Law Society where he is currently serving as Vice President.

One of Tim’s lasting achievements is as one of the parties responsible for the 
drafting of the ADLS agreement for sale and purchase of property which is 
now used for the sale and purchase of real estate throughout New Zealand.

Tim will leave Glaister Ennor on 31st March 2018 to practice as a barrister 
practicing in Property Law. Glaister Ennor will maintain a close relationship 
with Tim and will be instructing him on specialist property law matters as 
required.

Mark Szigetvary will look after Tim’s private clients following his departure and 
his development clients will form part of Stephanie Harris’s practice. Anthea 
Coombes and Stephanie Lau will be joining Stephanie’s team to enable them 
to continue to serve the needs of development clients.

Clients of Tim should feel free to ring Mark Szigetvary or Stephanie Harris 
to discuss any future needs or requirements. If in doubt, please ring Tim’s 
secretary Evie who will ensure that you are referred to the most appropriate 
person.

The partners of Glaister Ennor thank Tim for the many years of service to the 
firm and wish him well for the future.


